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paying a portion of the non-federal share of IHSS costs. If, as Fresno contends, the State has thereby
placed an obligation on counties without allocating to counties sufficient revenues to meet that
obligation, then the shortfall must be addressed through the State’s budget process. Counties and
other local governments are not powerless in that process. The State cannot avoid its obligations
under federal law by delegating to counties the responsibility for paying for part of those federal
obligations, failing to allocate sufficient revenues to the counties, and then having the counties plead
poverty and complain about the unfairness of the federal law.

2. Plaintiffs Did Not Delay In Seeking A TRO.

Defendants complain that Plaintiffs waited too long to seek a TRO even though it turns out
Plaintiffs actually filed the application for a TRO before State Defendants approved the Fresno rate
reduction on June 24, 2010. But before State Defendants approved the rate decrease, Plaintiffs did
not have a ripe challenge, and there was no certainty that the decrease would actually take place.'
State Defendants made the decision to wait until June 25 before approving a significant rate
reduction that would become effective on July 1. This timing is what makes it necessary for the
Court to issue a TRO to maintain the status quo until a motion for a preliminary injunction can be
heard."”

Plaintiffs acted with diligence to ascertain whether the rate reduction would be approved and,

if so, when. On June 10, Plaintiffs notified Defendants that the rate reduction was unlawful and that

' As noted at pages 23-24, that is precisely what happened in Santa Barbara, where a proposed rate
reduction was withdrawn right before implementation.

17 At approximately 6:00 p.m. on June 21, 2010, after Plaintiffs notified counsel for Defendants of
their intention to seek a TRO, counsel for Fresno Defendants called counsel for Plaintiffs and
stated that the following afternoon they would recommend that their clients agree to a stipulated
TRO enjoining the implementation of the rate reduction, so that Defendants could have additional
time to brief the issues raised by Plaintiffs. Supp. Thoreen Decl. 6. Counsel for Plaintiffs stated
that, although he lacked authority to agree to such a stipulation at that time, he thought it was a
reasonable way to ensure that Plaintiffs’ concerns regarding the implementation of the reduction
and Defendants’ concerns regarding the briefing schedule could be met. /d. Having not heard
from counsel for the Fresno Defendants on the following afternoon, counsel for Plaintiffs left a
voicemail for counsel for Fresno Defendants at approximately 5:30 p.m. on June 22, 2010,
inquiring regarding their clients’ position on a stipulated TRO. /d.. That call was never returned.
Id.
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Plaintiffs intended to seek injunctive relief, asked Defendants whether and when the rate reduction
would be approved, and proposed that the parties agree on a mutually acceptable briefing schedule
for an injunction request. Dkt. #288, §3; Dkt. #295. Defendants simply never responded to this
inquiry. Dkt. #288, q94-5. After Plaintiffs informed Defendants that a TRO would be filed later that
day, on June 21, 2010, Defendants (accurately, it turns out) informed Plaintiffs that as far as they
knew the rate reduction had not been approved. See Dkt. #288, 99; see id. §{7, 11.

In any event, the Court’s briefing schedule has not denied anyone “due process” or
“fundamental fairness.” State Opp. at 2:13-14, 14:15. A/l TRO requests are resolved on an
expedited basis. Defendants will have ample opportunity to brief the issues in the context of
responding to Plaintiffs” motion for a preliminary injunction. The only issue now is whether to
maintain the stafus quo for a short time until the preliminary injunction hearing, so as to prevent the

significant, irreparable harm that would occur in the interim.

3. Defendants’ Discussion Of Collective Bargaining Negotiations In Fresno
Is Irrelevant.

Both State Defendants and the Fresno Defendants offer extensive (and one-sided) accounts of
the collective bargaining process in Fresno County, and contend that Plaintiffs’ TRO application is
intertwined with a local labor dispute. It is not.

As Defendants admit, the proposed reduction in IHSS provider rates to $8.00/hr was not
agreed upon through collective bargaining. Rather, Fresno declared an impasse in its collective
bargaining negotiations and intends to reduce IHSS rates by 20% unilaterally. The Ninth Circuit
already has recognized that the State’s obligations to comply with federal law in approving IHSS
rates applies even when those rates are agreed upon through collective bargaining. See Dominguez,
596 F.3d at 1094. It surely follows that the Defendants’ federal obligations in setting IHSS rates

also apply when those rates are not acceptable to the union representing IHSS providers.'®

% As noted earlier, State Defendants previously argued (unsuccessfully) that rates agreed upon
through collective bargaining should automatically be deemed sufficient under the Medicaid Act,
without any consideration of the Section 30(A) factors. See supra at 5. By Defendants’ own logic,
rates so low that they are not acceptable to the labor organization representing IHSS providers
would automatically be deemed insufficient to ensure quality of care and equal access to care.
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Defendants also do not dispute that California’s Public Employee Relations Board (PERB)
has already declined to seek injunctive relief to stop the wage reduction. Consequently, the PERB
proceeding that Defendants discuss (which concerns the entirely separate issue of whether Fresno
failed to bargain in good faith) does not obviate the need for this Court to act to vindicate federal
law. Nor does PERB have any jurisdiction to consider the Medicaid Act, Rehabilitation Act, and
Americans with Disabilities Act issues that are before this Court.

D. No Bond Should Be Required.

Fresno Defendants have requested that Plaintiffs post a bond of over $5,000,000 if a TRO
issues. However, the Court may, in its discretion, waive the bond requirement. V.L. v. Wagner, 669
F.Supp.2d 1106, 1122-23 (N.D. Cal. 2009) (waiving bond requirement on indigency and access-to-
court grounds where plaintiffs included individual IHSS recipients and unions representing IHSS
providers); accord Brantley v. Maxwell0-Jolly, 656 F.Supp.2d 1161, 1178 (N.D. 2009); see
Governing Council of PinoleHills Indian Cmty. v. Mendocino County, 684 F.Supp. 1042, 1047 (N.D.
Cal. 1988) (“[C]ourts have discretion to excuse the bond requirement under appropriate
circumstances . . . .”); AT&T Communications of Cal. v. Pacific Bell, 1996 WL 940836, at *11 (N.D.
Cal. July 3, 1996) (“discretion extends to whether, in light of the likelihood of success on the merits,
a minimal bond, or even no bond, is appropriate.”).

No bond is necessary in this case for several reasons. First, no bond should be required
where, as here, plaintiffs have a strong likelihood of success on the merits. People ex rel. Van de
Kamp v. Tahoe Regional Planning Agency, 766 F.2d 1319, 1326 (9th Cir. 1985) (“the likelihood of
success on the merits, as found by the district court, tips in favor of a minimal bond or no bond at
all”); Scherr v. Volpe, 466 F.2d 1027, 1035 (7th Cir. 1972); Avila v. Stearns Lending, Inc., 2008 WL
1378231, at *3 (C.D. Cal. Apr. 7, 2008) (no bond required where defendants failed to dispute strong
showing of likelihood of success on the merits); accord California Native Plant Soc’y v. United
States E.P.A., 2007 WL 2021796, at *24 (N.D. Cal. July 10, 2007). Second, no bond should be
required because the “equities of potential hardships to the parties” weigh in favor of Plaintiffs.
Temple Univ. v. White, 941 F.2d 201,220 (3d Cir. 1991). Third and finally, the nature of the rights

being enforced, protecting Medicaid recipients’ access to services, weighs heavily against a bond
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requirement. See Pharmaceutical Society of State of New York, Inc. v. New York State Dept. of
Social Services, 50 F.3d 1168, 1175 (2nd Cir. 1995) (affirming waiver of bond in case brought by
organization representing pharmacies that provide Medicaid services because of nature of rights
enforced)."”

If a bond were required, the bond amount should be nominal — and certainly nowhere near
the enormous bond that Fresno seeks to cover what they calculate as an entire year’s worth of

expenditures — in light of the fact that Plaintiffs are only seeking a short-term TRO.*

II. PLAINTIFFS’ MOTION FOR LEAVE TO AMEND THE COMPLAINT SHOULD BE
GRANTED.

A, Fresno Defendants Do Not Oppose the Motion.

The new factual allegations in the Second Amended Complaint concern State Defendants’
recent approval of the proposed 20% IHSS rate reduction in Fresno County. Thus, it is significant
that the Fresno Defendants do not oppose the motion for leave to amend. They correctly recognize
that the Court’s grant of leave to amend would not preclude Defendants from contesting the
sufficiency of any new allegations. That is one reason why leave to amend is liberally granted.

C. The State Defendants’ Opposition Is Unpersuasive.

State Defendants’ opposition to the filing of a Second Amended Complaint on the ground
that it will cause “prejudice” and is done in “bad faith” are just rhetorical flourishes that do not

withstand scrutiny.

¥ In Pharmaceutical Society, the court held that even though the plaintiff was “unlike a traditional
public interest group because it was pursuing its pecuniary interests, we believe that the nature of
the rights being enforced, rather than the nature of the entity enforcing them, is the central
consideration in determining whether the bond requirement should be waived . . . . Id. The court
went on to note that compensation for Medicaid providers was at stake, and that if providers did
not receive full compensation, “some are likely to drop out of the Medicaid program and reduce
the number of providers of health care to poor individuals.” /d. The same is true here.

2% Further, Fresno’s calculations underlying its bond request overestimate the anticipated savings by
ignoring, for example, that the rate decrease would result in a substantial loss to the County of state
and federal funds, which would otherwise provide revenue to the Fresno economy.
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1. State Defendants Have Not Shown Any Prejudice.

1. Addition of Claims: State Defendants argue that they would be prejudiced if Plaintifts

were permitted to add the Fifth Cause of Action, alleging that they have a duty to consider the
Section 30(A) factors before approving significant IHSS rate reductions. But that claim presents a
question of law, and is ripe now that State Defendants (by their own admission) have approved a
significant IHSS rate reduction in Fresno County without any consideration of the Section 30(A)
factors. State Defendants do not explain any prejudice that would result from the addition of this
claim, much less offer any persuasive reason why this claim should not be resolved in the context of
this case. The alternative would be for Plaintiffs to file a separate complaint under a new case
number, which would simply be related to this case anyway.

Further, while State Defendants argue that they will prevail on the merits of this Section
30(A) claim, the Ninth Circuit already has held otherwise. See Dominguez, 596 F.3d at 1094 (“The
Department is thus well aware that prior to approving reimbursement rates established through
collective bargaining, it must determine whether sufficient access to services is available.”); see
supra at Part L A.1. At the least, the amendment is not futile, so Plaintiffs are entitled to assert the
claim and have it decided on the merits.

Nor have the State Defendants shown any prejudice from the addition of the Sixth Cause of
Action, alleging that, as a substantive matter, the approval of the Fresno rate decrease is not
consistent with the Medicaid Act’s requirement of rates sufficient to provide quality care and equal
access to care. Related factual issues raised by this claim are already before the Court on Plaintiffs’
Americans with Disabilities Act and Rehabilitation Act claims (the Third and Fourth Causes of
Action) so the amendment does not introduce new factual issues into the case. Even if it did, State
Defendants do not explain why it would be less prejudicial for Plaintiffs to file a new, related case
asserting this same claim.

2. Addition of Plaintiffs: State Defendants argue that they are prejudiced by an amendment

to add an additional Plaintiff (Carolyn Stewart) to serve a class representative. But Ms. Stewart does
not allege any additional claims on her own behalf. She is a member of the Plaintiff Class and

Subclass who is merely being added as an additional class representative to ensure adequate
21
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representation of the Class and Subclass as the action continues. As the Court is aware, the Plaintiff
Class is composed of elderly and disabled individuals, and two class representatives have dropped
out since the action was filed. (One named plaintiff died; the other withdrew for personal reasons.)
State Defendants have not yet deposed any of the named plaintiffs, and they have plenty of time
before trial to obtain discovery from Ms. Stewart, a wheelchair-bound stroke victim in Fresno
County, if they so desire.

State Defendants also argue that they are prejudiced by the addition of two additional labor
unions as plaintiffs. But those labor unions represent IHSS providers in counties not covered by the
original labor union plaintiffs. Adding the unions as plaintiffs does not add any new issues into the
case; it simply ensures that all the unions representing IHSS providers in the relevant California
counties are included as plaintiffs. The alternative to the amendment would be for these labor
unions to file a separate action alleging identical claims so that their members are protected as well.

Adding the unions as plaintiffs in this action is more efficient and causes no prejudice to anyone.

4, The Amendment Does Not Require the Court To Resolve Collective
Bargaining Issues.

Contrary to State Defendants’ contention, the Second Amended Complaint does not ask the
Court to resolve any collective bargaining issues. The proposed IHSS rate reduction in Fresno
County was not agreed upon in collective bargaining and, even more to the point, the State’s duties
to comply with the Medicaid Act, the Americans with Disabilities Act and the Rehabilitation Act are
independent of the collective bargaining process.

To be sure, the union that represents the IHSS providers in Fresno County (Plaintiff SEIU

United Healthcare Workers-West) has claimed before PERB that Fresno County refused to bargain
with the union in good faith before implementing the rate reduction. But, as noted above, the state
labor relations issues before PERB are entirely separate from the federal law issues raised by the
Second Amended Complaint. There is no overlap and PERB has no jurisdiction to resolve the

federal law issues that are before this Court.
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3. A Motion To Amend the Complaint Does Not Provide the Forum For
Resolving Discovery Disputes.

State Defendants urge the Court to deny Plaintiffs leave to amend their complaint because, in
their view, Plaintiffs will not allow them to take a sufficient number of depositions. Opp. at 4.
However, State Defendants have not yet taken any depositions. Defendants chose not to depose any
plaintiffs in the context of Plaintiffs’ class certification motion, and have simply let pass dates on
which counsel for Plaintiffs had made some named plaintiffs available for deposition. Supp.
Thoreen Decl. §7. Thus, it is difficult for State Defendants to argue that adding a single named
plaintiff at this stage would cause any prejudice.

To the extent it is relevant, Plaintiffs have offered to stipulate to an increase from 10 to 15 in
the permissible number of non-expert depositions, and Plaintiffs’ reasons for resisting State
Defendants’ efforts to take at least 41 depositions are set forth at Dkt. #349, Exh. 3. If State
Defendants believe the deposition limit should be raised even further, they are free to raise that
discovery dispute before the Magistrate Judge. It should not be resolved in the context of a motion

to amend.

4, State Defendants Have Not Shown Any “Bad Faith Motive” For the
Amendment.

Finally, State Defendants repeatedly accuse Plaintiffs of a “bad faith motive” for seeking
leave to amend, but they do not even explain what the alleged “bad faith motive” is. There is plenty
of time before trial, and State Defendants will have a full opportunity to address all claims on the
merits. Despite the Ninth Circuit’s determination that State Defendants must consider the Section
30(A) factors before approving rate reductions, State Defendants approved a significant rate
reduction without considering the Section 30(A) factors, so it certainly is not a “bad faith motive”
for Plaintiffs to seek to enjoin an illegal rate reduction that will irreparably harm IHSS consumers
and providers alike.

Nor has there been any delay in asserting a claim that did not even become ripe for Article III
jurisdiction purposes until June 25, 2010. Until Fresno County declared impasse and sought to
reduce THSS rates to $8.00 per hour, the Fresno Board of Supervisors approved the rate reduction

and sought state approval, and State Defendants aggroved the rate reduction, there was no rate
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reduction to challenge. Waiting for a claim to become ripe before asserting it does not reflect any
“bad faith motive.”

State Defendants point out that, in March 2010, Santa Barbara County submitted a similar
rate change request to reduce wages in that county to $8.00 per hour, but — as State Defendants
acknowledge — that proposed rate reduction was rescinded by Santa Barbara County and never
implemented. Opp. at 3. A legal challenge in March 2010 was therefore unnecessary and would
have been dismissed as not presenting a live dispute.

CONCLUSION

For these reasons, the Court should temporarily enjoin implementation of Fresno’s proposed
wage decrease and issue an order to show cause why a preliminary injunction should not issue.
Plaintiffs should not be required to post a bond. Further, although not necessary to granting

preliminary injunctive relief, the Court should also grant Plaintiffs’ motion to amend their complaint.

Dated: June 28, 2010 Respectfully submitted,

STEPHEN P. BERZON
SCOTT A. KRONLAND
STACEY M. LEYTON
PEDER J. THOREEN
ANNE N. ARKUSH
EMILY B. WHITE
CAROLINE P. CINCOTTA

By: /s/ Stacey M. Leyton
Stacey M. Leyton

Attorneys for Plaintiffs
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