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approvals of all wage decreases scheduled to take effect on July 1, 2009, and/or why Santa Barbara’s
consent would be needed for State Defendants to comply with this Court’s order.’

State Defendants’ letter further stated that “it has been determined that Fresno County did submit
a second Rate Change Request on June 24th based on a different basis than section 12306.1(d)(6), and
the State defendants approved that request on June 25th.”* Therefore, State Defendants also would not
rescind approval of Fresno County’s Rate Change Request, and Fresno County’s wages and benefits
would not remain at the pre-July 1 rate.

Finally, the letter informed the Court that CDSS would not accomplish the changes to the payroll
database to reflect the maintenance of the correct, pre-July 1 rate until July 23. As a result, supplemental
checks would need to be issued for the first pay period in July. The letter then stated that unspecified
DSS regulations required counties to process supplemental payments, that State Defendants had
instructed counties how to make such payments, and that “[i]t is up to the counties as to when exactly

these supplemental payments will be made.”

ARGUMENT
A. State Defendants Are In Contempt Of This Court’s Amended Preliminary Injunction
1. Contempt standard
The Court may issue a contempt order if Defendants “(1) [ ] violated the court order, (2) beyond
substantial compliance, (3) not based on a good faith and reasonable interpretation of the order, (4) by
clear and convincing evidence.” In re Dual-Deck Video Cassette Recorder Antitrust Litig., 10 F.3d 693,

695 (9th Cir. 1993). A district court “has wide latitude in determining whether there has been a

> Plaintiffs had previously been informed that Santa Barbara County intended to submit a Rate
Change Request to inform CDSS that it wanted to maintain the pre-July 1 wage rate, and submitted a
declaration recounting communications with Santa Barbara County officials upon which this information
was based. Nam Supp. Decl. (Dkt. #149) q3.

* Plaintiffs’ counsel immediately asked State Defendants’ counsel for a copy of the June 25, 2009
approval of this purported Rate Change Request, but have not received a response. Leyton Second
Supp. Decl., Ex. L.

> Plaintiffs are informed and believe that CDSS has processed supplemental payments in the past
but have not yet been able to collect evidence of this fact in time to submit to this Court. Plaintiffs
request that if this information is inaccurate then State Defendants submit a declaration under penalty of
perjury that CDSS has never itself processed such supplemental payments.
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contemptuous def[ianc]e of its order.” Stone v. City and County of San Francisco, 968 F.2d 850, 856
(9th Cir. 1992) (internal quotation marks omitted). The moving party must demonstrate by clear and
convincing evidence that the alleged contemnor violated “a specific and definite order of the court.” Id.
at 856 n.9. The burden then shifts to the opposing party to demonstrate that “they took every reasonable
step to comply.” Id. The contempt “need not be willful, and there is no good faith exception to the
requirement of obedience to a court order.” In re Dual-Deck, 10 F.3d at 695.

2. State Defendants Are Violating this Court’s Injunction

a. Santa Barbara County

Under the Court’s Amended Preliminary Injunction, State Defendants were under a clear and
unambiguous mandate to, “by close of business on July 14, 2009, rescind the State’s approval of all
county rate reduction requests which were submitted after February 20, 2009, to be effective July 1,
2009, and reinstate the State’s approval of the pre-July 1 rates.” Amended Prelim. Inj. 2: 1-5. This
Amended Injunction does not give either State Defendants or the counties the option of refusing to
rescind the unlawfully approved Rate Change Requests. Instead, it specifies that counties “may submit
new Rate Change Requests if they wish to pursue a rate change for reasons other than the passage of §
12306.1(d)(6).” Id. 2:13-16.

State Defendants have inexplicably refused to comply with this provision of the injunction.
Instead, State Defendants informed Santa Barbara County that it was up to the county whether or not to
reinstate pre-July 1 rates or pay the reduced wage rate that was approved after §12306.1(d)(6) was
enacted. Arkush Decl. 5. When Santa Barbara informed the State that it wanted to pay the reduced
wage rate, the State did not require the county to submit a new Rate Change Request. /d. State
Defendants have refused to rescind their approval of the single Rate Change Request that Santa Barbara
County submitted during the specified time period.

“If a party can make himself a judge of the validity of orders which have been issued, and by his
own act of disobedience set them aside, then the courts are impotent, and what the Constitution now
fittingly calls ‘the judicial power of the United States” would be a mere mockery.” Gompers v. Bucks
Stove & Range Co., 221 U.S. 418, 450 (1911). That is precisely what State Defendants are seeking to do

here. As such, they must be held in contempt.
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b. Fresno County

In the Court’s Order Clarifying Injunction and Denying Plaintiffs’ Motion For Civil Sanctions, the
Court held that State Defendants “may notify the counties that they may submit new Rate Change
Requests if they wish to pursue a rate change for reasons other than the passage of § 12306.1(d)(6).”
7/13/09 Order Clarifying 6:12-15 (emphasis added); see also Amd. Prelim. Inj. 2:13-16. The Court
further stated that it is

not clear . . . whether Fresno County submitted one Rate Change Request with a second

reason for the request other than the passage of § 12306.1(d)(6) or if it submitted two

requests. If it submitted only one request, it must submit a separate request based on a

reason other than § 12306.1(d)(6) if it wishes to pursue a rate reduction.

7/13/09 Order Clarifying 6 n.4. As described below, it is now clear that Fresno County submitted only
one Rate Change Request “with a second reason,” and therefore cannot implement that request until it
submits a second Rate Change Request.

Fresno admits that its initial Rate Change Request, submitted to CDSS on April 30, 2009, “was
specifically based on the State’s enactment of Section 12306.1(d)(6).” Leyton Second Supp. Decl., Ex.
C at 1. Thereafter, on June 16, 2009, the Fresno Board of Supervisors approved an agenda item for a
$1.00 decrease in wages and benefits based on the purported realignment shortfall. /d., Ex. C. That
agenda item stated that there would be “no increase in net County cost associated with this action as the
recommendation mirrors the recommendation adopted by the Governing Board on April 28, 2009.” /d.
(June 16 Agenda Item 6 at 1). It further provided that the resolution “would add a secondary reason to
the rate packet submitted by the State” (that is, the April 30, 2009 Rate Change Request) and would be
“consistent with the State law change and the Public Authority Rate packet approved by the Governing
Board on April 28, 2009.” Id. (June 16 Agenda Item 6 at 2 (emphasis added)).

The supporting documents presented at that Board of Supervisors meeting included a PowerPoint
presentation by the THSS Public Authority, which listed as among the “[c]hanges that impact IHSS
Program funding” the “State Reduction in Wages/Benefit participation (funding loss).” Leyton Second
Supp. Decl., Ex. J. That presentation included further detail on the fiscal impact of the reduction in state
participation, and in a chart titled “County Share Impact — Putting it all together” projected costs based
on the assumption that the reduction in state participation would be in effect. /d. A Public Authority

official also gave a presentation to the Board of Supervisors in which she presented information about the
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fiscal impact upon the THSS budget of the federal increased Medicaid share, the purported shortfall in
realignment funds, and the reduction in the State’s contribution caused by § 12306.1(d)(6). Leyton
Second Supp. Decl. 15. She explained that the amount of the reduction recommended by the Public
Authority was based upon the combined impact of those three budget changes. /d. At no time during the
testimony, presentation, public comment, or Board discussion did anyone state that § 12306.1(d)(6) had
been challenged or could be enjoined. /d. q16.

On June 24, 2009, Fresno County submitted a letter to CDSS stating: “Enclosed is the approved
Board agenda item supporting the Fresno County submission of State Form SOC 449 sent to you on
April 30, 2009. Please note that there are no changes that will be made to the submitted SOC 449 form.”
Leyton Second Supp. Decl., Ex. C (emphasis added).® The Board agenda item was enclosed. /d.

Counsel for Defendants have nevertheless taken the position that the county submitted a second
rate change request. Leyton Second Supp. Decl,, Exs. C (at 1-2), H. It clearly did not. There was only
one Rate Change Request, which was submitted on April 30, 2009, and which expressly noted that it was
being submitted “solely due to the State law change,” i.e., the pending implementation of Section
12306.1(d)(6). Id., Ex. C (Apr. 30 Rate Change Request at 1 (emphasis added)).” Thus, Fresno
submitted “only one request” with a “second reason” in support of that request — precisely what the
Court deemed insufficient in its Order Clarifying Injunction and Denying Plaintiffs’ Motion for Civil
Contempt Sanctions. See 7/13/09 Order Clarifying 6.

This 1s not simply a technical distinction. At the time the Fresno County Board of Supervisors
voted to submit the realignment shortfall as a separate justification for the previously submitted Rate
Change Request, § 12306.1(d)(6) was in effect and so Fresno County either had to reduce its rate or else
make up the shortfall that the cut in the State’s contribution would have caused. The presentations to the

Board regarding the fiscal impact of the proposed rate cut presumed that § 12306.1(d)(6) would be in

% By contrast, the April 30, 2009 letter from Fresno County to CDSS stated: “Enclosed for your
review and approval is the revised Fresno County In-Home Supportive Services (IHSS) Public Authority
Rate Request Packet (State Form SOC 449).” Leyton Second Supp. Decl., Ex. C.

7 State Defendants have taken the position in this litigation that a Rate Change Request is a formal
packet with specified contents, and that a verbal request or request by letter is not a Rate Change
Request. Carroll Decl. (Dkt. #163-2) 96-7; see also Machado Decl. (Dkt. #163-3) 994-5. Their
turnabout and current assertion that a letter qualified as a Rate Change Request is disengenuous.
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effect and set forth the loss to the county that would result from that cut if the rate were not reduced.
Leyton Second Supp. Decl. 415, Ex. J. The possibility that § 12306.1(d)(6) could be enjoined was not
discussed at the Board meeting. /d. §16. Without the submission of a new Rate Change Request, there is
no way to know whether the county would want to move ahead with the rate cut even if the State
funding were restored.

The terms of this Court’s order are clear, and so State Defendants should be ordered to certify
immediately that Fresno County’s rate will not be reduced effective July 1, 2009 unless a new Rate
Change Request is submitted and approved pursuant to the State’s normal procedures.

3. Remedy

To ensure that State Defendants immediately comply with this Court’s Preliminary Injunction,
Plaintiffs ask this Court to impose monetary sanctions in the form of a conditional fine of $200,000 per
day payable to the Court, starting within 24 hours of the issuance of this Court’s contempt order, if State
Defendants have not certified to the Court that they have rescinded “the State’s approval of all county
rate reduction requests which were submitted after February 20, 2009, to be effective July 1, 2009,”
including those of Santa Barbara and Fresno County, “and reinstate[d] the State’s approval of the pre-
July 1 rates.” Amended Prelim. Inj. 2:2-5. See United States v. Ayres, 166 F.3d 991, 995 (9th Cir. 1999)
(“One of the paradigmatic civil contempt sanctions is a per diem fine imposed for each day a contemnor
fails to comply with an affirmative court order.”). Particularly in light of State Defendants repeated
unwillingness to comply with the spirit and plain language of the Court’s orders, a prospective sanction of
this magnitude is necessary to ensure that State Defendants actually and immediately comply with the
Amended Preliminary Injunction, rather than make an economic decision to continue their defiance of a
tederal court order.

Plaintiffs further seek attorneys’ fees to compensate them for the cost of bringing this contempt
motion. See In re Crystal Palace Gambling Hall, Inc., 817 F.2d 1361, 1366-67 (9th Cir. 1987)
(awarding monetary contempt sanctions to “compensate the contemnor’s adversary for the injuries which
result from the noncompliance™); see also In re Dyer, 322 F.3d 1178, 1195 (9th Cir. 2003) (“attorneys’
fees are an appropriate component of a civil contempt award”).

B. This Court Should Issue a Further More Specific Preliminary Injunction
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Plaintiffs also respectfully request that this Court issue a further more specific preliminary
injunction that requires State Defendants to pay IHSS providers the correct pay rate for the first July
2009 pay period no later than seven days after the provider submits his or her timesheet.® While this
Court has bent over backward to make its intent and the terms of its injunction clear, State Defendants
continue to search for ways to defy that injunction and avoid paying IHSS providers the amounts they are
owed in a timely fashion.

Specifically, rather than ensuring that the CMIPS changes were made in time for the first July
paycheck to reflect the correct rate, State Defendants have refused to implement such changes until July
23, 2009. This means that, despite the Court’s orders, providers will not be paid their full pre-July 1st
wages in their regular paycheck for the July 1-15 pay period, and State Defendants have set no time limit
for the payment of a supplemental paycheck. State Defendants have provided no specific reason for the
delay. This Court issued its injunction five days before July 1, 2009, leaving more than ample time for
these changes to be made. State Defendants should not be permitted to rely on their own delay in
compliance as justification for failing to pay IHSS providers the correct rate in a timely manner.

Further, State Defendants contend that their purported inability to change the CMIPS database
prior to issuance of the first July pay period paychecks means that supplemental checks for the difference

between the incorrect and correct amounts will be necessary, and that counties must undertake a process

that will require 20-25 minutes time per provider in order for these checks to issue. This constitutes a
significant burden on the counties. For example, San Benito County estimates that following the
procedures outlined by the State would require 9-10 working days. Delgado Decl. §3. Solano County
estimated it would take 500 staff hours. McDevitt Decl. §3. A third county estimated the cost to the
county would be $200,000. /d. 92. State Defendants are responsible for the issuance of checks in
incorrect amounts, because of the unlawful enactment and implementation of § 12306.1(d)(6) and then

further because of State Defendants’ failure to take timely action to implement this Court’s Orders. The

® This would ensure that providers are paid within the time frame in which they generally receive
payment. Barajas Decl. Y4-5; Williams Decl. 4.
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State — not the counties — should be responsible for ensuring that correct, timely paychecks are issued to
providers.”

As this Court has found, providers and their consumers will be irreparably harmed by the
reduction in IHSS rates. These are low wage workers who will suffer as a result of the deprivation of
dollars that they rely upon to survive. Accordingly, the Court should issue a further more specific
preliminary injunction requiring State Defendants to pay IHSS providers in all counties where the State
has rescinded its approval of Rate Change Requests that proposed rate decreases to take effect July 1,
2009 at the correct, pre-July 1 rates in their regular paychecks for the pay period ending July 31, 2009;
and to pay all IHSS providers the correct amount owed for the pay period ending July 15, 2009 in a
check or checks that issue no later than seven days after the provider submits his or her timesheet.'

CONCLUSION

For the foregoing reasons, Plaintiffs’ motion for civil contempt sanctions should be granted and a
further more specific preliminary injunction should issue.

Dated: July 16, 2009 STEPHEN P. BERZON (SBN 46540)
SCOTT KRONLAND (SBN 171693)
STACEY M. LEYTON (SBN 203827)
PEDER J. THOREEN (SBN 217081)
ANNE N. ARKUSH (SBN 254985)
Altshuler Berzon LLP

By:  /s/Stacey M. Leyton
Stacey M. Leyton

Attorneys for Plaintiffs

® State Defendants’ assertion that DSS regulations require counties “to process all supplemental
payments” (Dkt. #180 at 2), is both irrelevant — as the supplemental payments are required by federal
court order and because of the actions of the State — and inaccurate. State Defendants apparently refer to
Social Services Standard 30-769.252, which provides that “[t]he county shall initiate
emergency/supplemental checks” in certain situations, including “[p]ayments for other unusual situations
not provided for by the regular payrolling process.” But this regulation only provides that the counties
“shall initiate” supplemental payments under given circumstances. Nothing in the standard prohibits the
State from initiating a supplemental payment on its own.

1% Such payment may be made in a single paycheck or in two (a regular and a supplemental). The
proposed More Specific Preliminary Injunction also provides that in any county in which the State has
approved an increase from the pre-July 1 rate, State Defendants shall pay such increased rate.
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